85TH ConaREss HOUSE OF REPRESENTATIVES © { Report 
2d Session ‘ No. 1492 


AGAPITO JOROLAN 


Marca# 11, 1958.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Montoya, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany S. 280] 


The Committee on the Judiciary, to whom was referred the bill 
(S. 280), for the relief of Agapito Jorolan, having considered the 
same, report favorably thereon without amendment and recommend 
that the bill do pass. 

The purpose of the pre legislation, as amended, is to relieve 


Mr. Agapito Jorolan, of Orlando, Fla., of any liability to repay to 
the United States the remaining unpaid balance of the sum originally 
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totaling $6,644.73, which was erroneously paid to him during the 
period from April 1952 to August 1955, due to the failure of his 
employer, the Military Sea Transportation Service, Department of the 
Navy, to deduct from his salary an amount equal to civil service 
retirement annuity payments received by him during that period. 


STATEMENT 


Mr. Agapito Jorolan was given an excepted appointment indefinite 
on April 14, 1952, as a watchman, at a salary of $3,155 per annum, in 
the Military Sea Transportation Service, Atlantic area. At the time 
he applied for the position Mr. Jorolan stated in his application form 
that he was receiving a retirement annuity under the Civil Service 
Retirement Act. The employing agency, however, overlooked this 
statement and failed to deduct from Mr. Jorolan’s salary sums equal 
to his annuity payments as required by section 2 (b) of the Civil 
Service Retirement Act of 1930, as amended (5 U.S. C. 715 (b)). 

This error was finally revealed by an audit in August 1955, and the 
total amount of the overpayment was determined to be $6,644.73. 
Mr. Jorolan was formally advised by the commander, Military Sea 
Transportation Service, Atlantic area, to continue working and to 
liquidate his indebtedness by partial payments in each pay period. 
Mr. Jorolan is still employed but at his request was on leave without 
pay from October 5, 1955, to June 25, 1956. Upon his return to duty 
status, a partial collection of $50 each semimonthly pay period was 
commenced. Before he went on leave the sum of $482.96 had been 
collected from him. 

Mr. Jorolan is now 63 years of age and has recently been operated 
on for varicose veins in one of his legs. He is married and pres- 
ently eligible, when not employed, to receive an annuity of $177 
per month. 

It appears from the letter of the Acting General Counsel of the 
Civil Service Commission, addressed to the sponsor of this legislation 
under date of March 6, 1956, that when the claimant discontinues his 
wwe employment it is reasonable to expect that the payments now 

ing deducted from his salary will then be deducted from his annuity 
payments. 

The committee has received a report on the predecessor to this bill, 
S. 4043, 84th Congress, in which the Department of the Navy takes 
the position that while it is ordinarily opposed to private legislation, 
it would not object to legislation for the relief of this claimant, pro- 
vided the Civil Service Commission interposes no objection. 

The letter referred to earlier from the Acting General Counsel of 
the Civil Service Commission does not comment upon the Commis- 
sion’s attitude with respect to this bill but points out that legislation 
is necessary in order for the claimant to secure a waiver of the over- 
payment charged against him. 

t is apparent from the information before the committee that this 
claimant is indebted to the Government by reason of an administra- 
tive error which remained undiscovered for such an extended period 
that the indebtedness is now beyond the claimant’s immediate, and 
perhaps his future, ability to repay. It is also apparent that con- 
tinued withholding of sums from his pay works an undue hard- 
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ship upon the claimant and upon relinquishment of his job, the 
mitbhe ding of amounts from the annuity due him would work an 
even more severe hardship. In the event this latter contingency 
should occur, and deductions made from the claimant’s civil-service 
annuity, the provisions of section 729 (a) of title 5, United States 
Code, would not be available to the claimant, although the procedures 
embodied in that section are described in the letter of the Actin 
General Counsel of the Civil Service Commission as being “enac 
for the purpose of granting relief in this type of situation.” 

In addition to the foregoing reasons for granting the proposed re- 
lief, it is pertinent to point out that this claimant is in receipt of 
moneys only because of work which he performed from which the 
Government benefited. 

In the light of all these considerations, the committee believes that 
the claimant should be relieved of further liability to repay the 
remainder of the indebtedness and the committee, therefore, recom- 
mends favorable consideration of this legislation. 

Attached to this report is the report of the Department of the Navy 
referred to earlier, the letter of the Acting General Counsel, Civil 
Service Commission, under date of March 6, 1956, a letter under date 
of April 23, 1956, addressed to the sponsor of this legislation signed 
by the Comptroller General of the United States, an affidavit signed 
by the claimant and his wife setting forth a full statement of their 
financial condition, and a report of the United States Civil Service 
Commission. 


DEPARTMENT OF THE Navy, 
OFFICE OF THE SECRETARY, 

Orrice or Legisuative Liaison, 
Washington, D. C., December 19, 1956. 
Hon. James O. Eastuanp, 

Chairman, Committee on the Judiciary, 
United States Senate, Washington, D.C. 


My Dear Mr. Cuarrman: Reference is made to your letter of June 
19, 1956, to the Secretary of the Navy requesting comment on S. 4043, 
a bill for the relief of Agapito Jorolan. 

The bill would relieve Mr. Jorolan of liability to repay to the United 
States the sum of $6,200 which is stated to have been erroneously paid 
to him during the period from April 1952 to November 1955 due to the 
failure of his employer, the Military Sea Transportation Service 
Department of the Navy, to deduct from his salary an amount equa 
to the civil service retirement annuity payments received by him 
during that period. 

Mr. Jorolan was given an excepted appointment indefinite (Execu- 
tive Order 10180) on April 14, 1952, as watchman, $3,155 per annum, 
in the Military Sea Transportation Service, Atlantic area. At the 
time he applied for the position, Mr. Jorolan stated in his application 
form that he was receiving a retirement annuity under the Civil Serv- 
ice Retirement Act. This fact was overlooked, however. Asa result, 
the employing agency failed to deduct from his salary sums equal to 
his annuity payments as required by section 2 (b) of the Civil Service 
Retirement Act of 1930, as amended (5 U.S.C. 715 (b)). The amount 
of the annuity is $156 per month. 
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The error was revealed by an audit in August 1955 and the total 
amount of the overpayments was determined to be $6,644.73. Mr. 
Jorolan was formally advised by the commander, Military Sea Trans- 
ae Service, Atlantic area, to continue working and to liquidate 

is indebtedness by partial payments in each pay period. 

Mr. Jorolan is still employed but at his request was on leave with- 
out pay from October 5, 1955, to June 25, 1956. Before he went on 
leave, the sum of $482.96 was collected from him, reducing his indebt- 
edness to $6,161.77. Upon his return to duty status, a partial col- 
lection of $50 each semimonthly pay period was commenced. 

The overpayments to Mr. Jorolan were the result of an administra- 
tive error on the part of the employing agency. Mr. Jorolan did not 
conceal his retired status and presumably he was unaware that the law 
required an amount equal to his annuity to be deducted from his salary. 
In any event, the Department of the Navy has no evidence of bad 
faith on his part. 

Your attention is invited to the fact that the erroneous payments to 
Mr. Jorolan were not continued until November 1955 as stated in 
S. 4043 but were terminated in August 1955. Also the amount of Mr. 
Jorolan’s indebtedness, as of the date on which S. 40438 was introduced, 
was less than the $6,200 stated in the bill and is being still further 
reduced by deductions from his pay of $50 each pay period. 

While the Department of the Navy, as a matter of general principle, 
is opposed to legislation which would single out one Government em- 
ployee for relief when there are probably a number of others in the 
same circumstances, it would not object to legislation for the relief of 
Mr. Jorolan, provided that the Civil Service Commission interposes 
no objection. The Commission, as the agency charged with the late 
istration of the Civil Service Retirement Act, has primary interest in 
compliance with the provisions of that act. Accordingly, the Depart- 
ment of the Navy defers to the views of the Civil Service Commission 
with respect to S. 4043. 

The Department of the Navy has been advised by the Bureau of the 
Budget that there is no objection to the submission of this report on 
S. 4043 to the Congress. 

Sincerely yours, 
E. C. Srernan, 
Rear Admiral, United States Navy, 
Chief of Legislative Liaison 
(For the Secretary of the Navy). 





Crviz Servict ComMIssIon, 
Washington, D.C., March 6, 1956. 
Hon. Grorce SMATHERS, 
United States Senate. 


Dear Senator SmaTHERS: Further reference is made to your letter 
of February 11, 1956, enclosing a letter from the firm of Giles, Hen- 
drick & Robinson, attorneys and counselors at law, Orlando, in the 
interest of Mr. Agapito Jorolan. 

Mr. Jorolan retired from the New York Naval Shipyard on March 
31, 1952. He has been receiving civil-service retirement annuity since 
that date. He was reemployed by the Military Sea Transportation 
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Service on April 14, 1952. Under the law permitting the reemploy- 
ment of a person receiving an annuity under the Civil Service Retire- 
ment Act, the employing agency is required to deduct from his salary 
an amount equal to the annuity allocable to the period of employ- 
ment. Due to error on the part of the employing agency no deductions 
were made from Mr. Jorolan’s salary. When the error was discov- 
ered in 1955 it developed that he had been overpaid approximately 
$6,200. The agency advised him that it would be necessary to deduct 
monthly repayments ‘from his salary as well as the amount of his 
annuity. The law firm representing Mr. Jorolan believes that a waiver 
should be made of repayment because of hardship, citing title 5, United 
States Code, section 729a. 

Section 729a of title 5 of the United States Code reads in pertinent 

art: 

“Notwithstanding any other provision of this chapter [Civil Service 
Retirement Act], there shall be no recovery of annuity payments from 
any annuitant under this chapter who, in the judgment of the Civil 
Service Commission, is without fault and when, in the judgment of 
the Civil Service Commission, such recovery would be contrary to 
equity and good conscience; * * *.” 

Prior to enactment of section 729a (act of June 26, 1944, amending 
sec. 17 of the Civil Service Retirement Act), section 2 (b) of the 
Retirement Act read as follows: 

“(b) No person separated from the service who is receiving an 
annuity under the provisions of section 1 of this act shall be eligible 
again to appointment to any appointive office, position, or employment 
under the United States or of the Government of the District of 
Columbia unless the appointing authority determines that he is pos- 
sessed of special qualifications, in which event payment of his annuity 
shall be terminated during the period of his appointment. Any such 
samen whose annuity is terminated shall, upen the termination of 

is appointment, have his subsequent annuity rights determined under 
the provisions of law in effect at the time of such termination.” (Jan- 
uary 24, 1942, amendment of sec. 2 of the Civil Service Retirement Act 
of May 29, 1930, as amended, 56 Stat. 14.) 

Under section 2 (b) it occasionally happened that an annuitant was 
reemployed in the Federal service without knowledge that the annuit 
could not be paid concurrently with salary of the position in whic 
reemployed. Some of the cases involved reemployment for a number 
of years with resultant illegal dual payments. The belated discovery 
of these illegal dual payments resulted in the termination of annuity 
payments with no right to future annuity payments until the over- 
payment had been refunded to the Government. The purpose of the 
June 26, 1944 amendment of section 17 of the Retirement Act was to 
authorize the waiver of recovery of annuity payments illegally re- 
ceived by annuitants under the Retirement Act where, in the judg- 
ment of the Civil Service Commission, the annuitant is without tault, 
and such recovery would be contrary to equity and good conscience. 
(S. Rept. 804 on S. 461, 78th Cong.). 

However, section 2 (b) of the Retirement Act was amended by the 
act of February 28, 1948, to read as follows (5 U. S. C. 715 (b)): 

“No person who is receiving an annuity under the provisions of this 
Act and who has reached the age of sixty years shall be eligible again 
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to appointment to any appointive office, position, or employment under 
the Government of the United States or of the District of Columbia, 
unless the appointing authority determines that he is possessed of 
special qualifications: Provided, That no deductions for the retire- 
ment fund shall be withheld from the salary, pay, or compensation of 
such person, but there shall be deducted from his salary, pay, or com- 
pensation otherwise payable a sum equal to the retirement annuity 
allocable to the saan of actual employment: Provided further, That 
the annuity in such case shall not be redetermined upon such per- 
son’s subsequent separation from the service.” 

This amendment was explained in House Report 88 on H. R. 4127, 
80th Congress, as follows: 

“* * * and this section also provides an entirely new feature to the 
retirement law with respect to reemployed annuitants. Under the 
present law * * * the annuity previously awarded is terminated 
upon any such reemployment, and the employee again becomes sub- 
ject to the Retirement Act with a new annuity right arising under 
the law in effect at the time of subsequent separation from the 
service. 

“Tt is proposed that the same privileges of reemployment be con- 
tinued except that if the person is age 60 or over, the annuity will 
continue to be paid during his reemployment and his salary as an 
employee reduced by the amount of annuity being received. The 
employee would acquire no additional retirement rights during such 
period of reemployment. 

“This will result in a saving in administrative costs because of the 
elimination of dropping annuitants from the roll, recomputing an- 
nuities, and reentering annuitants on the roll. It will prevent in- 
equities arising as a result of annuitants being _ameilemad: primarily 
for the pur of acquiring new or additional retirement rights.” 

As a result of the 1948 amendment of section 2 (b) of the act, Mr. 
Jorolan continued to receive his annuity payments but was improperly 
paid the full amount of his salary. Thus the overpayment which is 
charged against him is for salary rather than overpayment of annuity. 
Section 17 of the act (5 U. S. C. 729a) authorizes the Commission to 
waive recovery of annuity payments only. It does not authorize the 
Commission to waive overpayments of salary. Neither this section of 
the Retirement Act nor any other law authorizes the Civil Service 
Commission to waive overpayments of salary on the basis of imposing 
an undue burden and hardship on the employee. There is nothing in 
the legislative history of the 1948 amendment of section 2 (b) to indi- 
cate that any consideration was given to amending section 17 of the act 
with respect to granting relief in hardship cases under the new reem- 
ployment provisions. 

The Comptroller General of the United States has final jurisdic- 
tion with respect to questions of pay of Federal employees and the 
recovery of overpayment of salaries. Under the act of July 15, 1954 
(5 U. S. C. 46d), when an agency determines that an employe is in- 
debted to the United States as the result of erroneous payments made 
by the agency, the amount of the indebtedness may be collected in 
monthly installments by deductions in reasonable amounts from the 
current pay of the employee. The Comptroller General has consistently 
held that retirement annuity installments may be applied in liquida- 
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tion of an indebtedness to the United States (21 Comp. Gen. 1000, 
citing previous decisions and court cases). 

If the agency is unable to recover the indebtedness through monthly 
deductions from Mr. Jorolan’s salary, it may file a claim with the Com- 
mission to offset the indebtedness from his annuity payments. In view 
of the purpose of title 5 United States Code, section 729a (i. e., to pro- 
vide relief to persons who received both annuity and salary), we in- 
formally discussed Mr. Jorolan’s case with representatives of the Gen- 
eral Counsel’s Office of the General Accounting Office. We were 
advised that the language of this section did not authorize the Com- 
mission to review his case on the basis of hardship if and when the 
agency requests it to offset his indebtedness from future annuity pay- 
ments. In other words, that section authorizes the Commission to 
waive the recovery of “annuity payments.” It does not authorize the 
Commission to refuse to offset an indebtedness for overpayment of 
salary from ——_ See which would otherwise be due in the 
future. In spite of the fact that it was enacted for the purpose of 

ranting relief in this type of situation, the language of 729a is not 

road enough to cover the change made in the 1948 amendment of sec- 
tion 2 (b) of the Retirement Act under which annuity continues to 
be paid but a deduction is required from the salary of the reemployed 
annuitant. 

Since the General Accounting Office has final jurisdiction with re- 
spect to pay matters, the law firm representing Mr. Jorolan could 
request that office to review his case. However, we were advised that 
that office has no authority to waive recovery of an indebtedness of 
this kind. It thus appears that legislation would be required in order 
for him to get a waiver of the overpayment charged against him. 


Sincerely, ys 
. V. Mevoy, 
Acting General Counsel. 





ComprTrotter GENERAL OF THE UNTrep STATES, 
Washington, April 23, 1956. 
Hon. Grorce SMATHERS, 
United States Senate, 

Dear Senator SmatHers: Further reference is made to your letter 
of April 4, 1956, and the enclosures therewith, acknowledged April 5, 
concerning a question presented in letter dated February 7, 1954, 
from Mr. Frederick J. Ward of the firm of Giles, Hedrick & Robinson, 
attorneys for Mr. Agapito Jorolan, of Orlando, Fla. You request an 
opinion whether there is any authority vested in me by law or regu- 
lation for the relief of Mr. Jorolan in the circumstances related below. 

Mr. Jorolan retired in 1952 as an employee of the Brooklyn Navy 
Yard and he has been paid his civil service retirement annuity since 
April 1, 1952. He was reemployed thereafter by the Military Sea 
Transportation Service which failed to observe certain provisions of 
section 2 (b) of the Retirement Act (5 U.S. C. 715 (b)). While that 
section authorizes the reemployment in certain circumstances of any 
annuitant under the act who has reached the age of 60 years, the 
section provides, in pertinent part, “there shall be deducted from his 
salary, pay, or compensation otherwise payable a sum equal to the 
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retirement annuity allocable to the period of actual employment * * *.” 
The quoted language is mandatory in nature and the act contains no 
provision whereby our Office may waive its requirements. We know 
of no other law or regulation which would serve to relieve Mr. 
Jorolan from refund of the salary overpayment here in question. 

We understand the Acting General Counsel of the Civil Service Com- 
mission has advised you that the purpose of the amendment of section 
17 of the Retirement Act (5 U. S. C. 729a) was to authorize the 
Commission in certain circumstances; to waive the recovery of erro- 
neous or illegal payments of annuities under the act. We concur 
in that view and that the waiver benefit of that section does not 
apply to the erroneous and illegal payments of salary here involved. 

There are other statutes relating to the accountability of disburs- 
ing officers and certifying officers and which authorize me to relieve 
such officers from liability under certain circumstances. (For ex- 
amples, see 31 U. S. C. 82c and 82d, and Public Law 365, 84th Cong., 
69 Stat. 687.) However, those laws do not authorize the relief of re- 
cipients of erroneous salary payments such as here involved. Section 
1 (b) of Public Law 365 expressly provides: 

“Nothing contained in this section shall (1) affect the liability, or 
authorize the relief, of any payee, beneficiary, or recipient of any 
illegal, improper, or incorrect payment, or (2) relieve any such dis- 
busing officer, the head of any department, agency, or establishment, 
or the Comptroller General of responsibility to pursue collection ac- 
tion against any such payee, beneficiary, or recipient. * * * ” 

Also, the matter here involved does not represent “a claim or demand 
against the United States” such as those which we occasionally may 
report to the Congress pursuant to the act of April 10, 1928 (31 
U. S. C. 236). On the other hand, the matter apparently contains 
some elements of equity as may be deserving of consideration by the 
Congress in a private relief bill. However, the correspondence you 
forwarded to us does not contain sufficiently detailed facts or evidence 
whereon we might recommend such favorable action by the Congress. 

The letter of Mr. Ward and the affidavit of Mr. and Mrs. Jorolan, 

regarding their financial condition are returned. 
Sincerely yours, 
JosepH CAMPBELL, 
Comptroller General of the United States. 


AFFIDAVIT 


Srate or Frorma, 
County of Orange: 

Before me, the undersigned officer, personally appeared Agapito 
Jorolan and Anna A. Jorolan, his wife, who being by me first duly 
sworn depose and say that the following financial statement is a 
full and complete statement of their financial condition and is in all 
respects true and correct to the best of their knowledge and belief: 

1. The affiants state that they own their own home at 2107 Mount 
Vernon Avenue, Orlando, Fla., having purchased the said home in 
December of 1954 for $10,600. There is presently a first mortgage 
upon the said property held by First Federal Savings & Loan Associa- 
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tion of Orlando, Fla., in the principal amount of $8,300 and monthly. 
payments are made on the said mortgage in the sum of $63 per month, 

2. Anna A. Jorolan has a savings account at the First Federal Sav- 
ings & Loan Association of Orlando and there is on deposit in the said 
account the sum of $450, 

3. The affiants maintain a checking account at the First National 
Bank at Orlando, Fla., and this checking account contains only 
money deposited there each month from their pension check. 

4. Agapito Jorolan is presently on leave from service in the civil 
service of the United States Government and his only source of 
income is a pension in the amount of $177 per month. The affiants 
state that they do not have any other employment and the money 
from the pension is their only source of income. 

5. Agapito Jorolan has a $1,000 Government life-insurance policy 
issued in 1932 and a $600 life-insurance policy with the Metropolitan 
Insurance Co., and Anna A. Jorolan has a $500 life-insurance policy 
with the Metropolitan Insurance Co. 

The affiants have no other real, personal, or mixed property of any 
kind or description other than their personnal property and furni- 
ture in their home located in Orlando, Fla. The affiants do not own 
an automobile. 

Further affiants sayeth not. 

AGapITo JOROLAN. 
ANNA JOROLAN, 


Srate or Frorma, 
County of Orange: 
Before me, the undersigned authority, personally appenmnd Agapito 


Jorolan and Anna A. Jorolan, his wife, who being by me first duly 

sworn depose and say that they have read the above statement as to 

their financial condition and that said statement is true and correct. 
AGAPITo JOROLAN. 
ANNA JOROLAN. 


Sworn to and subscribed before me this 27th day of March 1956. 
[seat] Maraaret B. Harris, 
Notary Public, State of Florida at Large. 


My commission expires April 16, 1956. 


Untrep States Crviz Service Commission, 
Washington, D. C., June 26, 1957. 
Hon. James O. Eastianp, 
Chairman, Committee on the Judiciary, 
United States Senate. 


Dear Senator Easttanp: I am referring further to your letter of 
February 7, 1957, relative to S. 280, a bill for the relief of Agapito 
Jorolan. 

Mr. Jorolan voluntarily retired from the New York Naval Shipyard 
on March 31, 1952, at which time he had attained age 60 and com- 
pleted 35 years and 9 months of service. These factors entitled him 
to annuity of $156 a month beginning April 1, 1952. Subsequent 
enactments by Congress raised this rate to $159 on September 1, 1952, 
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and to $177 effective October 1, 1955, which latter rate he is still 
receiving. 

On April 14, 1952, only 2 weeks after his voluntary retirement, 
Mr. Jorolan was appointed to a position in the Military Sea Trans- 
one Service, Due to error on the part of the employing agency, 

is salary was not reduced by the amount of his annuity until late 
in 1955, resulting in a salary overpayment of more than $6,200. 

During the entire operation of the Civil Service Retirement Act 
since its enactment in 1920, it was not legally possible for the Gov- 
ernment to pay annuity and civilian salary to an individual covering 
the same period of time. Originally, the annuity was suspended or 
terminated upon reemployment. Under this procedure, a limited 
number of cases arose where the Commission was not timely notified 
of the individual’s return to service with resultant overpayment of 
annuity. Feeling that recovery of the overpayment in some instances 
would work an undue hardship, the Commission recommended that 
it be given authority to waive recovery where, in the Commission’s 
judgment, the annuitant was without fault and recovery would be 
contrary to equity and good conscience. Congress enacted such 
authorizing legislation on June 26, 1944. 

This procedure for stopping annuity payments is still in effect in 
cases of reemployment under certain conditions. For other cases, 


Congress has seen fit to direct that the reemployed annuitant should 

continue to receive his annuity but the salary otherwise payable to 

him would be reduced by the amount of such annuity, this procedure 

producing the same end result. In the latter situation, however, no 

authority exists whereby waiver of salary overpayment may be ef- 
s 


fected if the employing agency fails to reduce the annuitant 
as required. 

A thorough review of Mr. Jorolan’s official personnel folder reveals 
several factors leading up to the existing situation. It appears clear 
that he had arranged for the new employment, or had at least taken 
steps to that end, before he left the shipyard. On April 1, 1952, the 
day after his separation from the shipyard, he executed and signed 
papers for the Transportation Service employment. It is not under- 
stood why he effected a retirement action, rather than just moving 
from the one position to the other. Had he followed the latter course, 
he would have continued subject to the Retirement Act with no pos- 
sibility of the overpayment existing. In executing the cited papers 
on April 1, 1952, Mr. Jorolan stated that he was receiving an annuity 
by reason of his shipyard service, so that the Navy Department should 
not have allowed overpayment to occur. 

S. 280 proposes to relieve Mr. Jorolan of all liability to repay the 
amount which he illegally received. Since the item here involved is 
an overpayment of salary rather than any improper annuity payment, 
the Commission is not as directly involved in the transaction as is the 
Navy Department. However, the bill seeks to place this annuitant in 
a preferred position in relation to the numerous other retired em- 
ar who return to Federal service. It would allow him to retain 

is full Federal salary in addition to his annuity in violation of a 
statutory directive applicable to all other similar reemployed an- 
nuitants. The Commission sees no reason why this particular in- 


salary 
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dividual should be singled out for preferential treatment when other 
reemployed annuitants are not allowed to retain the overpayment or, 
as is generally the case, had proper salary reduction effected in the 
first instance. 

The Commission accordingly recommends that the bill S. 280 be not 
enacted into law. 

While the Commission is opposed to special legislation in this regard, 
it believes that Congress should give consideration to the overall 
question. The mere fact that an agency erroneously makes a salary 
overpayment certainly does not vest in the recipient any title to the 
illegal payment. It is possible that facts may exist to support a con- 
clusion that recovery in this case would create an inequity. Should 
factors of equity, hardship, etc., be present, it is probable that relief 
should be considered. We are convinced, however, that this is a matter 
which should not be periodically imposed on the Congress by requir- 
ing the legislative body’s determination of the merits of each case in 
which a private relief bill is presented. The Commission therefore 
proposes that the Comptroller General of the United States be au- 
thorized to grant relief in meritorious cases and to this end recom- 
mends the enactment of legislation along the following lines: 

“Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That the Comptrol- 
ler General of the United States is hereby authorized to waive recov- 
ery of any salary overpayment occasioned by the failure of the em- 
ploying agency to withhold from an employee’s salary the amount of 

is annuity as required by the Civil Service Retirement Act if, in the 
judgment of the Commenter General, such employee is without fault 
and such recovery would be contrary to equity and good conscience.” 

The Bureau of the Budget advises that there would be no objection 
to the submission of this report to your committee. 

By direction of the Commission : 

Sincerely yours, 
Harris Eiiswortu, Chairman, 


O 
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MRS, HELEN HARVEY 


Makca 11, 1958.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lang, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R. 1342] 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 1342), for the relief of Mrs. Helen Harvey, having considered 
the same, report’ favorably thereon with amendments and recommend 
that the bill as amended do pass. 

The amendment is as follows: 

Page 1, line 10, strike out the date “1954”, and insert in lieu thereof 
**1953”’. 

This bill provides as follows: 


That Mrs. Helen Harvey, of Alexandria, Virginia, is 
hereby relieved of all liability to refund to the United 
States the sum of $1,750. Such sum represents the amount 
of the voluntary allotment payments which were errone- 
ously made by the Department of the Army to the said 
Mrs. Helen Harvey, as the wife of Warrant Officer (junior 
grade) Merle L. Harvey, United States Army, during the 
period beginning April 1, 1953, and ending October 31, 1954, 
after the said Merle L. Harvey had been discharged from 
the Army. In the audit and settlement of the accounts of 
any certifying or disbursing officer of the United States, full 
credit shall be given for the amount for which liability is 
relieved by this Act. 


The Department of the Army in its report dated November 15, 
1957, gives in detail the history of this proposed legislation. Your 
committee has given careful consideration to the bill and has amended 
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it to conform with the recommendation of the Army and recommend 
favorable consideration of the bill. The Department of the Army 
report is as follows: 


_ DEPARTMENT OF THE ARMY, 
Washington, D. C., November 15, 1957, 


Hon. EManvet CELuEr, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. Cuatrman: Reference is made to your request for the 
views of the Department of the Army with respect to H. R. 1342, 
85th Congress, a bill for the relief of Mrs. Helen Harvey. 

This bill provides as follows: 

“That, Mrs. Helen Harvey, of Alexandria, Virginia, is hereby re- 
lieved of all liability to refund to the United States the sum of $1,750. 
Such sum represents the amount of the voluntary allotment payments 
which were erroneously made by the Department of the Army to the 

said Mrs. Helen Harvey, as the wife of Warrant Officer (junior grade) 
Merle: L. Harvey, United, States Army, during the period heginning 
April 1, 1953, and ending October 31, 1954, after the said Merle i. 
Harv ey had been discharged from the Army. In the audit and 
settlement of the accounts of any certifying or disbursing officer of 
the United States, full credit shall be given for the amount for which 
liability is relieved by this Act.” 

The Department of the Army interposes no objection to the above- 
mentioned bill. 

The records of the Department of the Army reveal that Merle L. 
Harvey was born at Red Oak, Iowa, on January 7, 1919. After 
enlisting in the Oregon National Guard on June 8, 1939, with serial 
number 20933877, he was called to active Federal service on September 
16, 1940, and served until he was honorably discharged in the grade 
of staff sergeant on September 27, 1945. Thereafter, on January 23, 
1946, he enlisted in the Regular Arm = his former grade and served 
until that enlistment expired on March 12, 1949. Next day, March 13, 

1949, he reenlisted in the Regular ree: “tor an indefinite term. 

The subject claimant was married to Merle L. Harvey, then a 
sergeant first class, in June 1950. On November 23, 1951, he was 
discharged to accept a temporary appointment as warrant officer 

nior grade in the Army of the United States, with serial number 
\ ~2150903. Upon being appointed a warrant officer, he initiated a 
class E allotment to his wife. Mrs. Helen Harvey, in ‘the amount of 
$250 per month effective December 1951. Class E allotment refers 
to the voluntary allotment of a definite portion of military pay which 
is authorized to be paid to another person or institution for the support 
of the allotter’s family or for savings, including a checking account. 

Such allotment continued in force until March 1952, at w which time 
Warrant Officer Harvey was listed as absent without authorized leave 
from his organization, Service Company of the 503d Airborne Infantry 
Regiment, located at Fort Campbell, Ky., effective March 10, 1952. 
Prompt administrative action was taken to discontinue the allotment 
because of his a. w. o. |. status, and the last payment thereof was made 
for the month of March 1952. He remained so absent without 
authority until he returned to military control at Fort Lewis, Wash., 
on Julv 30, 1952. 
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In September 1952 he was admitted to Madigan Army Hospital, 
Tacoma, Wash., for psychiatric observation and, on September 30, 
1952, a board of medical officers determined that he was mentally in- 
competent to receive his pay and allowances. From the date of his 
admission to the hospital, Warrant Officer Harvey had received con- 
tinuous psychiatric treatment and the allotment therefore remained 
discontinued. Finally, on December 7, 1952, Mrs. Harvey wrote to 
the Military Pay Division, Army Finance Center, St. Louis 20, Mo., 
and inquired: 

‘“‘Would you please investigate the pay status situation of my hus- 
band who 1s W. O. (jg.) Merle L. Harvey, W-2150903 and presently 
confined to the Madigan Army Hospital at Tacoma, Wash.? 

My class E allotment check was stopped on March 10, 1952, and I 
have never received any more checks since that time. 

It is very important that I receive this information as soon as pos- 
sible because personal family problems have arisen which make it 
necessary to make future plans accordingly. 

In response to her letter the Finance Center, by letter of January 6, 
1953, replied: 

‘Reference is made to your letter dated December 7, 1952, relative 
to an allotment from the pay account of your husband, W. O. (jg.) 
Merle Harvey, W-2150903, who was declared mentally incompetent 
on September 30, 1952. 

A class E allotment of $250 has been authorized in your behalf, 
effective December 1, 1952. The first check, representing payment 
for the month of December, will be forwarded within afew days. * * *” 

Payment of the allotment was thereby once again resumed. 

As Warrant Officer Harvey had responded favorably to treatment, 
he appeared before a different board of medical officers on January 13, 
1953, and was then declared mentally competent to manage his own 
funds. However, he made no change in the status of his class E 
allotment and permitted it to continue. Subsequently, on February 
13, 1953, a physical evaluation board determined that he was unfit 
for further duty because of physical disability, which proceedings were 
forwarded to the Army Physical Review Council, and transmitted by 
that body to The Adjutant General of the Army with a recommenda- 
tion that the findings be approved. Such action was taken by this 
Department on February 26, 1953, and Warrant Officer Harvey was 
relieved from active duty by reason of physical disability on March 7, 
1953. 

As previously stated, the class E allotment in the amount of $250 
er month to Mrs. Harvey was reinstated effective December 1, 1952. 
Ilowever, due to administrative error it was paid subsequent to the 

date of his relief from active duty, and was not actually terminated 
until November 1953. The monthly payments of $250 which were 
erroneously paid from April 1953 through October 1953 constitute the 
$1,750 indebtedness to the Government for which she now seeks relief. 

This Department was unsuccessful in efforts to obtain repayment 
of her indebtedness in any amount and, on October 27, 1954, declared 
such indebtedness uncollectible and referred the matter to the General 
Accounting Office for further collection action. 

Tt was later ascertained that Mrs. Harvey was employed by the 
Veterans’ Administration, Washington, D. C., and on September 21,. 
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1956, the Office of the Comptroller General advised that Administra- 
tion, in part as follows: 

“The indebtedness’ to the United States of Mrs. Helen B. Harvey, 
528 North Howard Street, Apartment 303, Alexandria, Va., has been 
reported to this office for collection. 

“Since Mrs. Harvey is presently employed at the Veterans’ Bene- 
fits Office, Veterans’ Administration, Washington 25, D. C., it is sug- 
gested that she be requested to arrange for prompt payment of this 
debt, either direct to this office or by deduction from current com- 
pensation, and that this office be advised of arrangements made.” 

When Mrs. Harvey sought Red Cross assistance in this matter, the 
Red Cross field director, Central Office, Washington, D. C., contacted 
the Red Cross liaison representative at the Army Finance Center, 
Indianapolis, Ind., and in a letter dated October 24, 1956, stated: 

“The wife of the above-named warrant officer, United States Army, 
has requested Red Cross assistance with a problem concerned with 
an alleged overpayment of $1,750, voluntary allotment, paid to her 
by Army authorities subsequent to her husband’s discharge from 
service. * * * 

“She reports that he was hospitalized for more than 6 months in 
an Army mental hospital and eventually separated from service with 
separation pay. Following his discharge, in March 1953, the veteran 
was a patient in the VA hospital, Perry Point, Md. Subsequent to 
his release from the hospital he disappeared and Mrs. Harvey has not 
heard from him since late in 1953. * * * 

‘‘Mrs. Harvey acknowledges receipt of the monthly allotment sub- 
sequent to March 1953, but she contends that she was of the opinion 
that the checks represented the allotment payments which she did 
not receive while her husband was in an Army hospital following the 
a. w. 0. |. episode.” * * * 

This Department is informed that no amount of the indebtedness 
has ever been repaid by Mrs. Harvey. 

The courts have consistently held that a recipient of erroneous pay- 
ments from the United States, made through administrative error of 
its officers, is bound to make restitution to the United States (see 
citations, 35 Comp. Gen. 401, 402 (1956)). It would appear that pri- 
vate legislation, which would relieve the recipient of such obligation 
to refund the overpayment, has generally been regarded as discrimina- 
tory and unfavorably considered where the circumstances do not 
establish that requiring repayment would be unjust and result in undue 
hardship. 

In the present case Mrs. Harvey apparently believed that the allot- 
ment checks which she received subsequent to her husband’s discharge 
were for payments she did not receive following his return from the 
unauthorized absence and hospitalization. The erroneous payments 
did not originate from any fault on her part, but were due solely to 
administrative error. 

It is the understanding of this Department that she receives an 
annual salary of $3,925, from which she must support herself, a 
daughter in high school, and assist an invalid mother and father who 
have only a small retirement income. It therefore appears that it 
would be an undue hardship upon this claimant to now repay the 
money received. Should the Congress decide to grant the relief sought, 
the Department of the Army would offer no objection. However, 
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for the purpose of accuracy, the terminal date of erroneous payments 
should be October 31, 1953, rather than October 31, 1954, as presently 
recited in line 10 of the bill. 

This bill, if enacted, would relieve Mrs. Helen Harvey of the obliga- 
tion to refund to the United States the sum of $1,750. 

The Bureau of the Budget advises that there is no objection to the 
submission of this report. 

Sincerely yours, 
Wiser M. Brucker; 
Secretary of the Army. 


0 
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SONS OF UNION VETERANS OF THE CIVIL WAR 


Marcu 11, 1958.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lang, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R. 9989} 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 9989), to provide for the presentation of a medal to the Sons 
of Union Veterans of the Civil War, having considered the same, 
report favorably thereon without amendment and recommend that 
the bill do pass. 

PURPOSE 


The purpose of the proposed legislation is direct the Secretary of the 
Treasury to present the medal provided for by the act of July 18, 1956 
(70 Stat. 577) for presentation to the late Albert Woolson to the Sons 
of Union Veterans of the Civil War. 


STATEMENT 


Public Law 730 of the 84th Congress authorized and directed the 
Secretary of the Treasury to strike gold medals in honor of the surviv- 
ing veterans of the Civil War (act of July 18, 1956, ch. 631, 70 Stat. 
577). That law provided that the President or any person designated 
by him would be authorized to present a medal struck under the 
authority of the law to each surviving veteran who served in the 
Union or Confederate forces. 

At the time of this enactment the sole surviving Union veteran was 
Albert Woolson of Duluth, Minn. However he died before the medal 
could be presented to him. This committee has been advised that 
some time before Mr. Woolson died he designated the Sons of Union 
Veterans to be the recipient of all of his Grand Army property not 
otherwise disposed of. Further, the committee has been supplied 
with the following statement by Mr. Woolson’s heirs, his three living 
daughters, who request that the action provided for in H. R. 9989 be 
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taken so that the medal can be preserved and displayed by the Sons 
of Union Veterans of the Civil War as a memorial to Mr. Woolson 
and the Grand Army of the Republic. The statement is as follows: 


To Whom It May Concern: 

Congress having voted that a gold medal be struck and 
given to each living veteran of the United States Civil War, 
and Comrade Albert Woolson of Duluth, Minn., the last 
survivor of the Union Army, having died before his medal 
could be presented to him, we, his family and heirs, feel that 
his medal should be preserved and suitably displayed as a 
memorial to his memory and that of the Grand Army of 
the Republic, of which he was the last representative. 

The Treasury Department, now having possession of the 
medal, states that, as the law does not authorize its being 
given to anyone but the veteran personally, further legisla- 
tion is necessary to authorize its preservation and presenta- 
tion to anyone else, even his family and heirs. 

It is the wish and desire of the undersigned family and 
heirs of Comrade Woolson that the said congressional gold 
medal be given to the national organization of the Sons of 
Union Veterans of the Civil War for preservation and display 
as a memorial to him and to the Grand Army of the Republic. 
To this end, we hereby petition Congress to pass such legis- 
lation as may be necessary and appropriate to authorize the 
giving of the Woolson gold medal to the said Sons of Union 
Veterans of the Civil War, so that this special honor paid to 
him may be perpetuated and the medal preserved as a 
memorial to him. 

We believe that this disposition of the medal is appro- 
iate and in accordance with the implied wishes of Comrade 
Voolson himself, and of Congress, as some time before his 
death he had designated the Sons of Union Veterans as 
heirs to all Grand Army property not previously legally 
disposed of otherwise, and as Congress, in section 3 of Public 
Law 605, 83d Congress, approved August 20, 1954, charged 
the Sons of Union Veterans ‘‘to perpetuate the memory of 
the Grand Army of the Republic and of the men who saved 
the Union in 1861 to 1865’, and with “the preservation * * * 
of all documents and records pertaining to the Grand Army 
of the Republic and its members.” 

We further request the Secretary of the Treasury to turn 
over to the commander in chief of the Sons of Union Veterans, 
upon passage of such legislation, the said Woolson Gold 
medal, and hereby, upon such transfer being accomplished, 
disclaim any further rights in or claim to the said medal 
we may have as family and heirs of Comrade Woolson. 

Mrs. Myrtixz C. JonNson, 
Mrs. Gertrupe Kosus, 
Mrs. Frances M. CampBett. 
Family and Heirs of Albert Woolson. 
C. P. Brown, 

Notary Public, St. Louis County, Minn. 


My commission expires April 23, 1964. 
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In the light of the circumstances of the original authorization and 
the wishes of Mr. Albert Woolson’s family, this committee has deter- 
mined that the action provided for in H. R. 9989 should be authorized. 
As has been noted in the statement of Mr. Woolson’s daughters, the 
Sons of Union Veterans is an organization which is charged in the 
law providing for its incorporation with the purpose of perpetuating 
the memory of the Grand Army of the Repubiic. The language 
quoted in the statement is: 


* * * To perpetuate the memory of the Grand Army of the 
Republic and of the men who saved the Union in 1861 to 
1865 * * *. (Act of August 20, 1954, ch. 774, sec. 3, 68 


Stat. 749.) 
This committee therefore recommends that the bill be considered 


favorably. 
O 





